
485

Environmental Protection Agency § 35.940–2

bear the burden of proof in the protest
proceedings.

(2) In the proceedings under para-
graph (e) of this section—

(i) If the grantee proposes to award a
formally advertised, competitively bid,
fixed-price contract to a bidder other
than the bidder which submitted the
apparent lowest price, the grantee will
bear the burden of proving that its de-
termination concerning responsiveness
is in accordance with this subchapter;
and

(ii) If the basis for the grantee’s
determination is a finding of non-
responsibility, the grantee must estab-
lish and substantiate the basis for its
determination and must adequately es-
tablish that such determination has
been made in good faith.coverage) as is
required by State or local law or the
grantee or as is customary and appro-
priate. Under the Flood Disaster Pro-
tection Act of 1973, a contractor must
purchase flood insurance to cover his
risk of loss if the grantee has not pur-
chased the insurance (see § 30.405–10 of
this subchapter).

§ 35.940 Determination of allowable
costs.

The grantee will be paid, upon re-
quest in accordance with § 35.945, for
the Federal share of all necessary costs
within the scope of the approved
project and determined to be allowable
in accordance with § 30.705 of this chap-
ter, this subpart, and the grant agree-
ment.

§ 35.940–1 Allowable project costs.

Allowable costs include:
(a) Costs of salaries, benefits, and ex-

pendable material the grantee incurs
for the project, except as provided in
§ 35.940–2(g);

(b) Costs under construction con-
tracts;

(c) Professional and consultant serv-
ices;

(d) Facilities planning directly re-
lated to the treatment works;

(e) Sewer system evaluation (§ 35.927);
(f) Project feasibility and engineering

reports;
(g) Costs required under the Uniform

Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970 (42

U.S.C. 4621 et seq., 4651 et seq.), and part
4 of this chapter;

(h) Costs of complying with the Na-
tional Environmental Policy Act, in-
cluding costs of public notices and
hearings;

(i) Preparation of construction draw-
ings, specifications, estimates, and
construction contract documents;

(j) Landscaping;
(k) Removal and relocation or re-

placement of utilities, for which the
grantee is legally obligated to pay;

(l) Materials acquired, consumed, or
expended specifically for the project;

(m) A reasonable inventory of labora-
tory chemicals and supplies necessary
to initiate plant operations;

(n) Development and preparation of
an operation and maintenance manual;

(o) A plan of operation, in accordance
with guidance issued by the Adminis-
trator;

(p) Start-up services for new treat-
ment works, in accordance with guid-
ance issued by the Administrator;

(q) Project identification signs
(§ 30.625–3 of this chapter);

(r) Development of a municipal
pretreatment program approvable
under part 403 of this chapter, and pur-
chase of monitoring equipment and
construction of facilities to be used by
the municipal treatment works in the
pretreatment program;

(s) Costs of complying with the pro-
curement requirements of these regula-
tions (see § 35.936–20).

(t) Reasonable costs of public partici-
pation incurred by grantees which are
identified in a public participation
work plan, or which are otherwise ap-
proved by EPA, shall be allowable.

[43 FR 44049, Sept. 27, 1978, as amended at 44
FR 10304, Feb. 16, 1979]

§ 35.940–2 Unallowable costs.
Costs which are not necessary for the

construction of a treatment works
project are unallowable. Such costs in-
clude, but are not limited to:

(a) Basin or areawide planning not di-
rectly related to the project;

(b) Bonus payments not legally re-
quired for completion of construction
before a contractual completion date;

(c) Personal injury compensation or
damages arising out of the project,
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whether determined by adjudication,
arbitration, negotiation, or otherwise;

(d) Fines and penalties due to viola-
tions of, or failure to comply with,
Federal, State, or local laws;

(e) Costs outside the scope of the ap-
proved project;

(f) Interest on bonds or any other
form of indebtedness required to fi-
nance the project costs;

(g) Ordinary operating expenses of
local government, such as salaries and
expenses of a mayor, city council mem-
bers, or city attorney, except as pro-
vided in § 35.940–4;

(h) Site acquisition (for example,
sewer rights-of-way, sewage treatment
plantsite, sanitary landfills and sludge
disposal areas) except as otherwise pro-
vided in § 35.940–3(a);

(i) Costs for which payment has been
or will be received under another Fed-
eral assistance program;

(j) Costs of equipment or material
procured in violation of § 35.938–4(h);

(k) Costs of studies under § 35.907
(d)(6) and (7) when performed solely for
the purpose of seeking an allowance for
removal of pollutants under part 403 of
this chapter;

(l) Costs of monitoring equipment
used by industry for sampling and
analysis of industrial discharges to mu-
nicipal treatment works;

(m) Construction of privately-owned
treatment works, including pretreat-
ment facilities, except as authorized by
section 201(h) of the Act and § 35.918;

(n) Preparation of a grant applica-
tion, including a plan of study.

§ 35.940–3 Costs allowable, if approved.
Certain direct costs are sometimes

necessary for the construction of a
treatment works. The following costs
are allowable if reasonable and if the
Regional Administrator approves them
in the grant agreement.

(a) Land acquired after October 17,
1972, that will be an integral part of the
treatment process, or that will be used
for ultimate disposal of residues result-
ing from such treatment (for example,
land for spray irrigation of sewage ef-
fluent).

(b) Land acquired after December 26,
1977, that will be used for storage of
treated wastewater in land treatment
systems before land application.

(c) Land acquired after December 26,
1977, that will be used for composting
or temporary storage of compost resi-
dues which result from wastewater
treatment, if EPA has approved a pro-
gram for use of the compost.

(d) Acquisition of an operable portion
of a treatment works. This type of ac-
quisition is generally not allowable ex-
cept when determined by the Regional
Administrator in accordance with guid-
ance issued by the Administrator.

(e) Rate determination studies re-
quired under § 35.925–11.

(f) A limited amount of end-of-pipe
sampling and associated analysis of in-
dustrial discharges to municipal treat-
ment works as provided in § 35.907(f).

§ 35.940–4 Indirect costs.
Indirect costs shall be allowable in

accordance with an indirect cost agree-
ment negotiated and incorporated in
the grant agreement. An indirect cost
agreement must identify those cost
elements allowable under § 35.940–1.
Where the benefits derived from indi-
rect services cannot be readily deter-
mined, a lump sum for overhead may
be negotiated if EPA determines that
this amount will be approximately the
same as the actual indirect costs.

§ 35.940–5 Disputes concerning allow-
able costs.

The grantee should seek to resolve
any questions relating to cost allow-
ability or allocation at its earliest op-
portunity (if possible, before execution
of the grant agreement). Final deter-
minations concerning the allowability
of costs shall be conclusive unless ap-
pealed within 30 days in accordance
with the ‘‘Disputes’’ provisions of part
30, subpart J, of this subchapter.

§ 35.945 Grant payments.
The grantee shall be paid the Federal

share of allowable project costs in-
curred within the scope of an approved
project and which are currently due
and payable from the grantee (i.e., not
including withheld or deferred
amounts), subject to the limitations of
§§ 35.925–18, 35.930–5, 35.930–6, and 35.965
(b) and (c), up to the grant amount set
forth in the grant agreement and any
amendments thereto. Payments for en-
gineering services for step 1, 2 or 3
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